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Amendment to the Regulation on Grandfathered Health 
Plans  
 
In response to concerns and comments from employers and the benefits community, the federal agencies 
administering health care reform, the Departments of the Treasury, Labor and Health and Human 
Services (“the Departments”), have removed a change in insurance carrier from the list of items that will 
cause a plan to lose grandfathered status.  The change amends previously issued regulations which stated 
that if an employer entered into a new policy, certificate or contract of insurance after March 23, 2010, the 
coverage would lose its grandfathered status. 
 
While the change will be welcomed by many employers, it will only apply to policy changes not yet made 
and leaves unanswered questions relating to its application to plans that have already undergone or are 
currently in open enrollment. 
 
Briefly, in order for a group health plan to retain grandfathered status in the event of a carrier or policy 
change: 

 The effective date of the policy must be on or after November 15, 2010; 

 No other changes are made that would trigger a loss of grandfathered status under the regulations; and  

 The employer must provide documentation to the new carrier regarding the coverage and benefits 
(including employer contributions) under the prior policy.  

 
These requirements are discussed in more detail below.  
 

WHAT PLANS DOES THIS APPLY TO?  

This change only applies to group health plans.  It does not apply in the individual market.  A new policy, 
certificate or contract of insurance in the individual market issued after March 23, 2010 is non-
grandfathered coverage.  
 
Further, in order for a new policy, certificate or contract of insurance entered into by a group health plan 
to retain grandfathered status, it must be effective on or after November 15, 2010.  The amendment does 
not apply retroactively to carrier or policy changes that were effective before November 15, 2010.  For 
example, a new group health plan contract effective December 1, 2010 may retain its grandfathered status, 
assuming the requirements are satisfied.  However, a new insurance contract for group health plan 
coverage that was effective September 1, 2010 is not eligible, and thus would remain a non-grandfathered 
plan.  
 

WHAT CHANGES MAY CAUSE A PLAN TO LOSE GRANDFATHERED STATUS? 

Apart from a change in a carrier, policy or certificate of insurance prior to November 15th, there are six 
ways a plan may lose grandfathered status.   
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Briefly stated, these six changes are: 

1. Elimination of all or substantially all benefits to diagnose or treat a particular condition. 

2. Increase in a percentage cost-sharing requirement (e.g., raising an individual’s coinsurance 
requirement from 20% to 25%). 

3. Increase in a deductible or out-of-pocket maximum by an amount that exceeds medical inflation 
plus 15 percentage points. 

4. Increase in a copayment by an amount that exceeds medical inflation plus 15 percentage points 
(or, if greater, $5 plus medical inflation). 

5. Decrease in an employer’s contribution rate towards the cost of coverage by more than 5 
percentage points. 

6. Imposition of annual limits on the dollar value of all benefits below specified amounts. 
 

WHAT ARE THE DOCUMENTATION REQUIREMENTS?  

In order to maintain status as a grandfathered plan, a group health plan that enters into a new contract, 
policy or certificate of insurance must provide the new health insurance carrier documentation of prior 
plan’s terms (including benefits, cost sharing, employer contributions and annual limits) sufficient to 
determine whether any other change that would cause the plan to lose grandfathered status will occur (for 
example, a change in co-pay that causes a loss of grandfathered status).  This documentation may include 
a copy of the policy or summary plan description (SPD).  Insurance carriers will be required to collect this 
information.  
 
The Departments are requesting comments on this amendment.  For a copy of the rule and information 
on how to submit comments, see http://www.dol.gov/ebsa/pdf/2010-28861-PI.pdf.  For a fact sheet, see 
http://www.hhs.gov/ociio/regulations/grandfather/factsheet.html.  
 

WHAT IS THE IMPACT ON EMPLOYERS? 

This change will allow employers that are making modest plan design changes for their upcoming 
renewals to seek the best pricing in the carrier marketplace without taking into account the financial and 
other impacts of losing grandfathered status.  It may have limited impact, however, for many employers 
whose renewals occur in December and January and who have already made a decision to not change 
carriers in reliance on the old rules. 
 
Employers who have lost grandfathered status due solely to a carrier change that went into effect before 
the new rules are effective (for example, October and November 2010 renewals) will not get relief from 
the rule change.  While many of the changes required to be made by these plans (preventive care, appeals 
process and external review, patient protections, etc.) are already being met or are not considered 
onerous, the uncertainty of the application of the nondiscrimination rules under Code section 105(h) to 
these plans will be an issue that needs to be considered.  It is possible that further guidance may offer 
future relief in this regard. 
 
We will continue to keep you advised of future developments. 
 
 

 
 
These materials are produced by Kibble & Prentice/USI Insurance Services for educational purposes only. Certain information contained in these 
materials is considered proprietary information created by Kibble & Prentice/USI. Such information shall not be used in any way, directly or indirectly, 
detrimental to Kibble & Prentice/USI and/or their affiliates. Neither Kibble & Prentice/USI nor any of its respective representatives or advisors has made 
or makes any representation or warranty, expressed or implied, as to the accuracy or completeness of these materials. Neither Kibble & Prentice/USI 
nor their respective representatives or advisors shall have any liability resulting from the use of these Materials or any errors or omission therein. These 
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IRS Circular 230 Disclosure: USI Insurance Services and its affiliates listed below do not provide tax advice. Accordingly, any discussion of U.S. tax 
matters contained herein (including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, 
marketing or recommendation by anyone unaffiliated with USI Insurance Services of any of the matters addressed herein or for the purpose of avoiding 
U.S. tax-related penalties. Also, the information contained in this brochure should not be construed as medical or legal advice and is intended for 
educational purposes only. 
 
USI affiliates: Kibble & Prentice Holding Company dba Kibble & Prentice operates in the State of California under the name of Kibble & Prentice 
Holding Company dba Kibble & Prentice Insurance Agency (0E28835). Campbell, Galt & Newlands, Inc. dba USI Northwest operates in the State of 
California under the name of Campbell, Galt & Newlands, Inc. dba USI Northwest Insurance Agency (0734627). USI Insurance Services of Northern 
California, Inc. operates in the State of California under the name of USI Northern California Insurance Services (0B84501) 
 
Kibble & Prentice offers securities through M Holdings Securities, Inc., a registered broker/dealer, member FINRA/SIPC. Kibble & Prentice, a 
registered investment adviser, offers investment advisory services. Kibble & Prentice is independently owned and operated. 
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