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COBRA Subsidy Extension — Updated Notices Released

On April 15, 2010, the President signed into law the Continuing Extension Act of 2010 (CEA, the Act) providing
for another extension of unemployment benefits, including a two-month extension of the eligibility period for
the COBRA subsidy. A copy of the Act is available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=111_cong_ bills&docid=f:h4851enr.txt.pdf.

As we have previously reported, the COBRA subsidy was included in the American Recovery and Reinvestment
Act of 2009 (ARRA), as amended. The subsidy is a 65% tax-payer funded reduction in COBRA premiums
available to assistance eligible individuals (AEIs). The subsidy is available for a period of no more than 15
months and may expire earlier should, among other things, the AEI become eligible for other group health plan
coverage or Medicare.

The Act extends the eligibility period for the COBRA subsidy through May 31, 2010 for certain qualifying
events. Under the prior law, the eligibility period expired as of March 31, 2010.

The definition of an AEI now includes the employee (or an opposite-sex spouse or dependent child of the
employee) who:

= Experiences a qualifying event that is the employee’s involuntary termination of employment at any
point from September 1, 2008 through May 31, 2010 and elects COBRA continuation of coverage (or
state mini-COBRA coverage); or

= Experiences a qualifying event that is the employee’s reduction in hours from September 1, 2008
through May 31, 2010, followed by the employee’s involuntary termination of employment
that occurs on or after March 2, 2010 but not later than May 31, 2010.

The Act provides extended election opportunities for those individuals who were involuntarily terminated after
March 31, 2010 and before April 15, 2010.

UPDATED NOTICES RELEASED

On Tuesday, April 27t the DOL updated their COBRA website where information on the subsidy is posted
(http://www.dol.gov/ebsa/cobra.html) to include all updated Model Notices and Fact Sheets reflecting the
extended eligibility period.

Updated General Notice

Plan administrators must provide the updated General Notice to all qualified beneficiaries (not just covered
employees) who experienced a qualifying event at any time from September 1, 2008 through May 31, 2010,
regardless of the type of qualifying event, and who have not yet been provided an election notice. This model
notice includes updated information on the premium reduction as well as the information required in a COBRA
election notice.

Individuals who experienced a qualifying event that was a termination of employment from April 1, 2010
through April 14, 2010 may not have been provided proper notice. Those individuals who have not been
provided any notice must get the updated General Notice and receive the full 60 days from the date the updated
notice is provided to make a COBRA election. Individuals who received a notice that did not include
information related to the CEA extension must also be provided updated information. The DOL indicates that,
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depending on the particular circumstances, either the Supplemental Information Notice or the Notice of
Extended Election Period may be used.

Notice of New Election Period

Some individuals are newly eligible AEls as a result a termination that follows a reduction in hours. These
individuals will have a new COBRA election opportunity and may receive the premium discount.

A Notice of New Election Period should be provided within 60 days of the date of a termination of
employment to all individuals who:

e Experienced a qualifying event that was a reduction in hours at any time from September 1, 2008
through May 31, 2010;

e Subsequently experience a termination of employment at any point from March 2, 2010 through May
31, 2010; and

e Either did not elect continuation coverage when it was first offered OR elected but subsequently
discontinued the coverage.

This notice should be provided to individuals who experience voluntary or involuntary terminations — however,
only those individuals who experienced an involuntary termination are eligible for the subsidy.

Supplemental Information Notice

Plan administrators should provide the Supplemental Information Notice to all individuals who elected
and maintained COBRA continuation of coverage based on the following qualifying events:
e Terminations of employment that occurred at some time on or after March 1, 2010 through April 14,
2010 for which notice of the availability of the premium reduction under ARRA was not given; or
e Reductions of hours that occurred during the period from September 1, 2008 through May 31, 2010
which were followed by a termination of the employee's employment that occurred on or after March 2,
2010 and by May 31, 2010.

Under the first bullet point above, plans must provide this notice to all individuals with a qualifying event
related to any termination of employment if they have not already been provided a notice of their rights under
ARRA. This notice should be provided before the end of the required period for providing a COBRA election
notice.

Under the second bullet point, individuals who experience an involuntary termination of employment after
experiencing a qualifying event that consists of a reduction of hours must be provided this notice within 60
days of that termination. However, as noted above, the CEA requires plan administrators to provide notices to
all individuals with qualifying events related to any termination of employment that occurs from April 1, 2010
through April 14, 2010. In such cases, the notice must be provided before the time frame for providing a
COBRA election notice.

Also, this notice should be provided for both voluntary and involuntary terminations — however only those
individuals who experienced the involuntary termination will actually be eligible for the subsidy.

Notice of Extended Election Period

The Notice of Extended Election Period must be sent before the end of the required time period for
providing a COBRA election notice, to all individuals who:
e Experienced a qualifying event that was a termination of employment at some time from April 1, 2010
through April 14, 2010;
e Were provided a notice that did not inform them of their rights under ARRA, as amended by CEA; and
e Either chose not to elect COBRA continuation coverage at that time OR elected COBRA but
subsequently discontinued that coverage.



Alternative Notice (applicable to insurers)

For states with “mini-COBRA” continuation of coverage laws, insurers must provide the Alternative Notice to
all qualified beneficiaries who experienced any qualifying event through May 31, 2010. However, because
continuation coverage requirements vary among states, this notice should be modified to reflect the
requirements of the applicable state law. The DOL also encourages insurers to use the model Alternative
Notice, the model Notice of New Election Period, the model Supplemental Information Notice, the model
Notice of Extended Election Period, or the model General Notice, as appropriate.

A Reminder on Notices and Penalties

A common question is whether these ARRA notices need to be provided to qualified beneficiaries who
voluntarily terminate employment. The simple answer is “yes”. The General Notice is provided to all qualified
beneficiaries regardless of qualified event. With respect to the other applicable notices, the DOL strongly
encourages plan administrators to provide notice to individuals who experience any termination (voluntary or
involuntary) because employers may be subject to civil penalties if it is later determined that the termination
was involuntary and notice was not provided.

THE SUBSIDY’'S FUTURE

This is not likely to be the last extension of the COBRA subsidy. The House and Senate have each passed
separate legislation that includes extending eligibility for the COBRA subsidy through December 31, 2010. The
legislation will need to be reconciled in joint conference and voted on again by the respective chambers before a
final bill is presented to the President for signature.

We will keep you updated as information develops.
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